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Mr. X was arrested when twenty-seven years o£ age on charges
involving a seven year old girl, and was sent to a house of correction
to serve a ten month sentence. A year later he was again arrested for
molesting a young girl and was sentenced to three and one-half years.
After his release he was convicted and sentenced to life imprisonment
for attacking a nine year old girl. Twenty years later he was paroled,
but subsequent to parole was arrested twice on similar sex offenses.

Mr. Y was arrested on charges of indecent and obscene exposure
in the presence of a young girl, and on arraignment pled guilty. He
was fined three hundred dollars and granted freedom. Under the law,
Mr. Y was a misdemeanant and could be punished by imprisonment
for not more than one yearor by fine not to exceed five hundred dollars.
Mr. Y may be fined, he may waste a year of his life in prison, but
chances are that he will seek more of the same sexual gratification
when released from confinement.

Mr. Z, a high scliool teacher, was voted most popular instructor
by his pupils. He was of superior intelligence, prominent and successful
in creative work and in avocations of civic importance. But Mr. Z was
by nature homosexual, and on one occasion, when blind to ethical
and religious considerations, engaged in sexual relations with a young
male student. As would naturally be expected, his moral obliquity
was anathema to the school administration and the high school parent;
thus Mr. Z was promptly relieved of his position. Consulting a psy
chiatrist, he was advised to leave the small town in which he lived
and take up residence in a large eastern city where he could find many
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contemporaries similarly disposed and of like desires. Mr. 7., armed
withunsound advice, packed hisbags and souglit the natural anonymity
which the big city affords. He might have faced a criminal cliarge of
sodomy involving a prison sentence of ten years or less, but the public
prosecutor was a busy man, and the certain publicity would have
created an embarrassing situation for the victim's family. F.vcn the
casual observer can foresee the bitterness and hesitancy which awaits
the emotionally insecure Mr. Z.

There is no questioning the fact that Messrs. X, Y, and 7. are sex
offenders, and as such are a potential menace to s(Kiety, though there
is little of common ground or belief among them. Looking at the cold,
hard language of our criminal statutes, one could find a crime and a
penalty to fit each case; hence the conclusion that all three are crimi
nals. Following the usual legalistic routine of sentencing in court, each
will find his sentence, but once released, the prisoner comcs back to
society perhaps a greater menace than before his incarceration. Each
is a sex ofTcnder and has committed a clear-cut definable offense; yet
as individual.% they are worlds apart. Mr. X is a conspicuous malcontent,
he is predatory by instinct, a sexual pervert, and in no sense an asset
to society. Mr. Y is not inherently dangerous, in fact, he is more likely
to be relegated to the categoryof a nuisanceor something which repels;
hence the penalty exacted is not far removed from that meted out for
traffic offenses. Mr. Z is certainly not a criminal in the moral sense
of the word, and though his conduct is not to be condoned or en
couraged, he is not a fit subject for imprisonment or senseless isolation.
If properly guided he can and most likely will put his intelligence to
work for the greater good of the community.'

Ideally, it should be the "offender" and not the "offense" that is
brought to focus before the court and the jury. Persons convicted of
sex crimes are sentenced to prison for a term of years fixed by penal
laws, and so often the terms are woefully short in relation to the gravity
of the offense. Added to this is the fact that the judge imposing the
sentence is hampered by a maximum upper limit beyond which the
period of confinement cannot be continued. Convictions are difficult
to obtain because a host of impedimenta rise to haunt the prosecutor
when he attempts to marshal his evidence against the accused. The
scourge of publicity and the pangs of shame so likely to attach to the
commission of a sex offense, make the finding of fact a nightmarish
task. Witnesses are shallow and irresolute, forgetful, or purposefully
vacant, and more often than not, a juvenile victim will be so rattled
and incoherent that it is impossible to procure an intelligible account
of the event. As the state must prove its case beyond all reasonable

Three works of fiction present • realistic picture of the plight of the homosexual
ant] lesbinn who try to e*ist in a hostile socicly. Hall. Tbt Veil of Loatliaeii (1929):
Niles, Strong* Broihtr (19}I); Maxwell, Tbt Potdtd Ltaj (194}}.
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doubt, juries are loathe to convitt, thits the people aredenied protection
from the guilty wito escape conviction.^

Suppose the sex offender is sent to prison for a lengthy term. What
guarantee is there that he will leave his confinement iinhui.'d with a
will (o follow a normal course of life? Of course this very same
problem exists with respcct to the reliahilitatioii of any criminal, yet
the consequences of prison nmtitie arc more pionounced in the case
of the sex delinquent. Mucli of (he external physical environment in
a penitentiary favors the development of sexual abnormalities." Cells
arc too often overcrowded. Three or more may be in one cell, and
wardens do not bother themselves with the problem of providing
the prisoner with suitable cellmiitcs. Tlius the young delinquent may
be put in the same cell with a much older, more practiced offender,
and before long the younger of the two must ac<j»iiesce to the physical
appetite of his elder mate or suffer loss of life or abuse in the alterna
tive. It is easy to understand why the penitentiary has been labeled an
"advanced school" for the encouragement and refinement of abnormal
sex outlets.

The Need for Legislation

During the first half of our century many sinccre psychiatrists,
sociologists, and lawyers, sensing the definite need for enlightenment,
have devoted much time and thought to these problems. As a state,
Massachusetts in 1911* was the first tt) recognizc defective delinquents
as a separate and distinct class. The statute defines several classes of
offenders and a commitment procedure is outlined to meet the problems
peculiar to each class. The term of commitment is indefinite, and even
the first offender may be committed if the court is of the opinion that
tlie in<lividual has a tendency to recidivism of a serious type." Though
the Massachusetts act contains no definition of the term "mental de
fective", theadministrative policy in force hasattached a fixed meaning
to the phrase. One of the decisive factors in determining mental status

'Sft Rtforn oj Commhieet, 12 MckJ. I.. Rev. 48}, 4flfi (1949) which o/Ten statistics
with relation to the conviction of sex olTcmlcrs in Grent Britain. The CtiiMns' Gimmittee
on the Control of Oime in New Yorlc Citv puhlished n repnrt dealinK with the problem
of sex nlfenses in that city. Of 2022 cicfemlants arraigned for (tiul from July 1, 1957,
to December 1, IViH, (108 or 39.9 per ccnt were convicted. Of the 85 repeaters, 50 were
convicted; 46 of these were sentenced to prison. 2 were coinniiiied to instiiutions, and
3 had their sentences suspended. In length, Ilie sentences in iiuinjr instances followed the
characteriuic altitudes of the senicncinft jodges.

'Kaipnijin, Sfx Uj* in Priioa, J. Crim. I.. Sc Criminology 475 (194R).
'For ^{cneral information tonccrniiiR this early legislation, see Robinson, Jnililulioni

for Dflfcilt'eDflinqueali, 2'1 J. Crim. I.. & Criminolo^iy 352 (IfSS); Gleuclc, Piythiatrie
Bxamiii.irian oj I'trions AttuieJ oj Crimr, ift Vale I.. J. 632 (1926). See also Gleuck,
Ateil'il DiiorJer and Criminal Law (1925); MuMint, How Shnuid tht Sexual Offender
6r Dtall Vil/r?, 2 Medico-Legal & Crim. Rev. 256 (I9J4); Weihofen, tmanity 04 a
Dijenif in Criminal Ldiw (1933).

'Mass. Gen. Laws (1932), c. 123, § 113. See Overholser. Tlie MaisachusetU Procedure
Relative to the Sanity of Defendants in Criminal Cases (1lie Rriggs Law).
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has been the Binet-Simon test. The examiners have accepted an "intelU-
eencc quotient" of .75 (mental age of 12 years) as the dividing line
between normal and subnormal. In 1921 New York opened an institu
tion for defective delinquents atNapanoch, thus making abold attempt
to segregate completely those who were not insane and yet not com
pletely within the realm of the normal. Under the New York plan
the abnormal is segregated as well as the subnormal, hence the
intelligent psychopath will be shifted to the broadening ranks ot
defective personalities.®

Subsequent to the passage of the Massachusetts and New York
laws much attention was focused upon the sex delmquent as a particular
menace. Authors writing in the popular magazines ground out tons
of literature decrying the abominable state of American criminal law
administration, pointing up the dire threat |>osed by sex fiends and
killers. It became the fashion of the day to label all sex de inquent
"psychopathic personalities", and it was generally felt that th^sands
ofsuch creatures were on the loose across the country. J. Ldgar Hoover
attested that the most rapidly increasing type of crime was that per
petrated by the degenerate sex offender.'' Statisticians have pointed
out most balefully that approximately 18.000 women are raped every
year in the United States, hence the average citizen is likely to feel
that his nation is headed for moral bankruptcy, and is more likely to
demand that something concrete be effected by his local representatives
to palliate the rude shock wrought by this unsavory publicity.

It cannot be gainsaid that crime, sex and otherwise, is on the
increase, just as population is on the increase. At least the modern
individual, well supplied by periodicals and digests, has b«ome aware
of the fact that morals are not what they were in grandfather s day.
Yet this is no time for panic, because even the statistician, unctuous
and imposingly arithmetical as he may be, does not disclose the whole
truth. It may be true that the law must wrestle with 18,000 cases of
rape each year, but it would be absolutely absurd to insist that each
ot these many criminal acts was perpetrated by a sex degenerate. It
should be remembered that rape must bedivided mto two categories
forcible and statutory—the latter applying to sexual mtcrcourse regard
less of force, with a female below the age of consent. During the
decade 1950-39 in New York City, only 18 per cent of the rape con
victions were forcible rape. Itis also well known that charges of forcible
rape are often made out without legal justification by some females
for the purposes of blackmail, and by others, who have engaged volun-

'MA N. Y. CONSOLIDATSD LAWS (McKiflfiey Supp. 1958). •'Menial Deficiency
''***'1 H^er How Salt It Your Daufbler?, Ameri«rj Majtaiine,
I I r, 'wilifta Vlui Can ITr Do Aboui Srx Ctinm?, S»t .Eve. Posi

kJ, i7' ?>• C Wildfun MurJir as a Sfx Prjtliu, Amef. Metcury
^;i44-t«!Tel>fuafy', 19-18! Homoifxnah mUniform, Newsweek. 29:5-1, June 9. 1947,

The ige of conieat ii geoet»lly 16-18 ye«M.
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tarily in intercourse, yet filed chargcs to protect their reputations." To
add more ambiguity to the statistical jungle, if all cases of statutory
rape were actually counted, the annual figures would soar into the
millions.

Whether or not the alarm has been justified is not the lawyer's
problem. The simple fact is that most people, rightly ur wrongly,
have become aware of the present inadeiiuacy nf the law. This is
nnliirally a prerequisite for bold, sweeping jiiui changing legislation.
However, there is a second factor, less publicised and less pronounced,
which has added stimulus to the demand for new law: the general
inadequacy of the average criminal code as it relates to punishment.
Most states have relatively severe penalties after conviction for rape,'®
sodomy." incest,'"'' and carnal abuse of children.'^ Much less severe
punishment is provided for indecent exposure, lascivious and lewd
contluct, and impairment of morals of minors. Thus the penalty clauses
encompass both ridiculous extremes, evidencing a hit and miss pattern
which has proved a very poor deterrent for the sex delinquent. It is
at once apparent that there is little correlation between tlie penalty
exacted and the danger to swiety threatened by the individualofTender.

Of course only a minority of sex deviators jire a menace to society
in the sense that they are likely lo commit inherently dangerous crimes.
Not all of the subjects are rapists or sex murderers.'* Tliere are many,
such as homosexuals, exhibitionists, fetishists, and voyeurs, who have
no vicious tendencies, who shun disorder and are repelled by thoughts
of violence. Yet it is foolish to generalize and label any one class as
non-dangerous, because the meekest of homosexuals may present a
threat when driven by jealous instincts.'® Those responsible for admin
istering the criminal codes are at once faced with a dilemna in that
stated penalties are either too harsh or too mild, and lack of any
prosecution in lesser cases would lead to implied countenance of anti
social behavior. It is the view of some authorities that punishment
for homosexual conduct should be abolished when such occurs between
responsible adults and practiced with full consent of both parties."

•Sutherland, Stxutl Piychofijlh, -to J. Crim. L. & Cfiiiiinolofty J43 (1950).
"North Caholina Conn Ann. § -l^ol Mo. Rpv. Stat. (1949) 5 5J9.260

(Jrall) or impciionmeni for ni>l Ins llian 2 years); Kan. G. S. (1949) 2i-424 ()-21
years); N. V, PenHl Ijiw g 2010 (1-20 yetim).

"Mo. Rrv. Stat. (1919) g (ni>( less than 2 years); Kan. G. S. (1949)
21-907 (not exceeding 10 yean); N. Y. Penal Law g 690 (not cxccedin/i 20 years).

"Mo. Rsv. Stat, (19'19) § 56.<.220 (not exceeding 7 years); Kan. G. S. (1949)
21-906 (not exceeding 7 years); N. Y. Law § 11to (not exceeding 10 years).

"CAr.iP. PrNAi CODB I 2HH (I year-life).
"A inhiilnlinn hat been iniulc of nil cases of mur<ler> of females reported in llie

New York Times diirinf; three different year*. In Ihe three ye.irs (1930. 1935, 1940)
324 females were reported lo have heeti murdered, and only 17 of these cases were
repiiited ts involving; rape or suspicion of r»pe. Of the 324 murden of feinile*, 102
were reported to have been committed by husbands of Ihe virlims, 37 by fathers, or oilier
close relatives. These figures would indic.iie ihat the number of sex killers is anything
hut forhiddintt.

"KnifTt-Khinu, PsychopRthia Sexiinlii (1901) 547, CB«e No, 204.
"S« 12 Moiiern Lnw Review 483. H49 (19-19).
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A prison sentence would be futile in this instance; however it ap
pears equally pointless to obliterate all censure wlicn there is nearly
total agreement that the type of conduct mentioned is distinctly
aberrational.

The conclusion must be reached that sex offenders are not deferrable
by punishment, and it is e(]ually true that complete condnnatton will
only aggravate the weakness. Some have voiced the opinion that the
so-callcd sexual psychopath always commits his ofTensc in hiding
because of fear of detection and punishment, hcnce he is deferrable.
Nevertheless this argument seems fallacious when one considers the
fact that most sexual acts are by nature private and unpublished. On
the other hand the exhibitionist commits his olTenses in pubhc where
he is almost certain to be observed, and just as certain to be appre
hended and punished.

Realizing the glaring inadecjuacies in the modern penal sanction,
and jostled by public pressure and emotion, a rash of spirited legisla
tion has appeared on the legal market, aimed at halting tlie moral
decline. Massachusetts and New York had set strong examples, but
the initial features of these laws left much to the imagination, and
little of the specific was enacted with reference to the sex offender.
With the public appetite whetted, and law makers alive to the chal
lenge, the psychiatrist and his legion of classifications has at last been
afforded a top priority on the legislative scene. The psychiatrists have
long recognized that a large segment of the criminal population was
neither insnne nor sane by usual standards. So in between the extremes
of mental capacity they have fashioned an intermediate group, the
psychopathic personalities, who have lately been recognized as the
pawns of an ill equipped society. These facts disclosed, it has become
the task of the lawyer as well, to understand not only the psychopath,
but how to regulate his sins without penalizing him unduly.

Recent Legislation and the Sexual Psychopath

Following the example of several other states, the Missouri legis
lature has passed an emergency measure designed to cope with the
sexual psychopath and his instincts.'̂ This legislation, introduced in
the 1949 session, became law on August 1, 19'19, and with minor
variations is very similar in scope to the provisions alreatly enacted
in these other jurisdictions." Apparently recognizing that the sexual

"Mo. Rrv. Stat. (1949) §§ 202.700-202.770. See alw Mo, Rbv.Stat. Ann. (1949)
S9 9559-2-9)59.9.

"Similar Statxit«: Cal. Ov. Codb (Deeririg 1941) §§ 5501. 5505-5511, 5512,5,
551J (Supp. 1947) §§ 5500. 5502. 5502.5, 5512, J514-4416; Ni>tc. I Sun. I.. Rev. 4B6
(1949): aoih Cong. 2d Stst.. U.S.C Cong. Service J62-564 (1948); liL. Ann. Stat.
(Smilh-Hurd. Supp. 194fl) c. }B. |8 820-825, NoIm 59 Oil. L, Rev, 5^4 (1939). 40
J, Crim. I_ ft Crimitmlofiy 186 (1950); IND. Stat, Ann. {Butm 1949) 8S 9-5401-5410;
25 Ind. L. }. 186 (1950); Mass. Ann, Laws (Supp. 1948) c. 125a. §§ 1-6; Mich.
Stat. Ann. (Henderson, Supp. 1949) §§ 28.967 (l)-28.967(9); Minn. Stat, (Hen-
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psychopath is not detcrrnhlc, fjicse laws arc based on the premise
tlut persons who coiniuit sinh irimcs have noc'onliol over (heir sexual
impulses and aredeslinetl to repeat their crimes iigain and again regard
less of punishment and iittfortunrite consequenccs.'"

'Die Missouri statute defines tlie sexual psycliopath as a person
sufTeritig from a mental disonler iind not ins:me iM)r feeble minded,
and further stipulates that such ntental disorder must have existed for
a period of not less tlinn one year prior to the filing of the petition
for conimitment. In atUlition, the person so dcscribcd must have crim
inal propensities to the commission of sex olTcnses and be considered
dangerous to others.-" This definilii'n, thougli general in scope, can
be upheld on constitutional grouinls because it docs provide a reason
able ground for classification.-' Nevertheless it would not be reasonable
to apply theprovisions of (he statute toevery person guilty of a sexual
offense, not even to all persons who have str(>ng sexual propensities.
Such an application would make the act very cumbersome to enforce
and would inevitably be objectionable on constitutional grounds."

Psychiatrists and neurologists are not agreed as to whatconstitutes
a sexual psychopathic personality, hence any definition is subject to
derson, 1945) §§ 526.0<>-52fi.H ; 32 J, Oim. t., & Criminc.lopy 196 (I94l); RBV. StAT.
Neiiraska (Supp. 1949) 29-29(i1-2'J-2y(i7; N, J. Stat. Ann, (Supp. 1949) §§ 2;192-l.4
to 2:iy2-l.l2; Oiiio Cpn. Conn Ann. (I'.ikc. l'>tv) §§ !)45l-I9 15451-22: Wash.
Rfv. Stat, Ann. (RcmlnKion, Supp. 191/) §§ 2252-10-2252 15; Wis, Stat. (Dtoiwrd,
19'17) § 51.57. _ . .

"Althfiu/jh current literature of n^yclii.ilry stronjily iiulicntcs tliat the sex criminal
ha< M"-' of rcvi<livi<m. fi>;ur<.-s do iiol iiivariaKte support lliii conclusion, Accordin);
10 fcpt)tli by llic Federal Hiirc,iu i>f Inv«ii>:stii>n nn twrnly-five different tj'pe* of crimes,
it wjs noted tint dr«n addicts h»d (lie larttst propoflioti of previous coiiviclions and
iljml firsl in recidivism in llie liM <if iwciilf-fivc criniis. Ijrciiiy was iccond, vagrancy
tliird, dninkcnnMS fourth, and burni.iry fiftli. Hiipe WikkI nioflcentli. near the bottcm
<if llie li«t, anil "other sex nITcnses" rial for <icvfnlcenlli plai'c. F<ir a general discu«ion,
crilicid of sexual psychopjih liws, see SiitKcfland. The Siwhj! Piychopiilh Lawi, 40 J.
Crim, I.. & Crimiiioiojiy 543 (1950).

"Mo. Rrv, Stat. (19494 § 202.700; Mo. Rrv. Stat, Ann, (Supp. 1949) S 9559.2.
"'llie laws which liave neeti enaclc-d tr>;.ilJinA sexu.il psychopathies usuatly contain

two elements it) their delinitiiuis of the psychop^itli. The lirst of these is an overt act
(which is referre<l tn a< "propcn-'ity In sex ofTeiiscs" in the Missouri statutes) and the
second is a particular slate of mind, llie mental slate is variously defined. Minnesota
defines the psycliopaih more ctHiipichensively n» nioaninp "ilie existence in any person
of such C(>n<iilii>ns of emolinn.il inslahility, nr impulsivairss of Ix'havior, or lack of
customary stamlards of gooil iudfrnioiil. or failure let appreciate the consequences nf his
nets, or n combination of any .such conditions, as to renuiT such person irresponsible for
his conduct vfith respect lo sexual ncilicrs and thereby ilanuerous to ulher persons." Tlie
District of Oilumbia defines il more simply .is "a lack n/ p|Ower to control sexual im
pulses." The definition chosen by the Missouri lef;islaluro is in substance (hat of Illinois
and was held constitutional by the .Supreme Court of the latter slate in People », Sims,
382 III, 472, 47 N,n,2d 7(H (1945), Il .seems to be tiie concensus of judicial opinion
lhal such cl-issification is u valid exeKise of police power because i( is essentially ui
application of social control where the need is f;reatest, thus even some inequality as »
result is pardonable.

"This theme was ably broujiht out by the United Stales Supreme Court in State of
Minnesoia v. Probate Oiurt of Ramsey Cxiunly, 509 U,S, 270 (1940) when il upheld
the provisions of tlie Minnesota statute, Mr. Chief Justicc Mughes in writing ihc opinion
of Ihc court stales: "As we have often s.iid, the Ie>:islulure is free tn recognize degrees
of harm, and it may ronline its restrictions lo those classes of eases where the need is
deemed lo be the clearest. If Ihc law piesumnbly hits the evil where i( is most fell, it is
not lo be uverihrown bi-cause there air olhvr instances to which it miglil have been
applied. Miller v. Watson, 256 U.S. 57.5, 584. 35 S. Cf. 542, 544 . . ."

•-y



138 UNIVERSITY OF KANSAS CITY LAW Rl-VIEW

criticism. Yet there is general urtlformity of belief that the psychopath
as a person is abnormal emotionally and unable to conform to the
demands of conventional routine. He is not considered psychotic, thus
does not come within the jurisdictionof the law governing commitment
to insane hospitals. He is often very difficult to deal with and may
cause greatdistress to those associated with him, either through family
or business relationship.'* He may have high intelligence, yet still
seems unable to develop emotionally. Inability to learn by experience
is one of his fundamental characteristics. Such ordinary emotions-as
love, hate, mercy, pity, and griefarc in a considerable degree disassoci
ated from his thoughts, thus once an habitual manner of gratifying
an urge is acquired, it will be continued with small regard for the
consequences."*

Examining the characteristics of our subjects, Mr. X, Mr. Y, and
Mr. A it would be at once apparent that Mr. X would fall within
the class of personality defined by statute. His sexually motivated
behavior renders him a potentially dangerous individual capable of
almost any degree of crime. If a true sadistic pedophile"* he will
employ the most brutal tactics to achieve gratification of his desires,
and his uncontrolled impulses will inevitably lead to violence. If con
fined to prison for a term of years hewill likely spend years brooding
over his fate, and upon release will be more powerfully driven by
impulse than he was before the sentence. He is a definite recidivist
who cannot appreciate the consequence of his behavior; therefore, a
period ofcommitment, asprovidea for by statute'" is the best insurance
society can buy.

Mr. Y, undoubtedly a milder person, is a borderline case. It would
be useless to generalize and state that all persons of his class are
innocuous or not a potential threat. As will be noted in further dis-

"TT>er# ite m»ny types of pjychopathie pctwnaliiiej. Among the several (li«ificatlon»
are the jcliiioid type, llie pnranoid type, the cyclolSymic type, the dr»f( a.lditl. the
explnilve type, and the sexual type.

The vasiiencss of ihe lerm "psychopath" is illustrated by (he fact thnt iioiler the
adminisiraiion of one psychiatrist in the Illinois State Prison, 98 per cent of ihe inmntcs
were diagnosed as psychopathic personalities, while in similar institutions, psychiatrists
have come lo the conclusion lliat not mote than 5 per tent belong to this class, Of the
sex delinquents diagnosed by the Psychiatric Clinic of the 0>utt of General Sessions in
New York Qty. li.S per cent were reported to be psychopathic, while of sex iilTcnderj
diaanc«ed by psychiatrists in Bellvoe Hospital, New Votlc City, 52.9 per ccnt were found
to ^ psychopathic. Certain pjychiatrista regard almost all (rimes as sex crimes;_ even
theft, tlirough its connection with the Oedipus Complex, is regarded as symbolic incest.
None of the sexual psychopathic laws can be construed, however, as giving credence to
this expansive concept.

"In the condition known as sadistic pedophilia, the individual seeks out children
or young adolescents as his victims to gratify a sadistic impulse and to satisfy his sexual
desires. The younger pedophile is to be regarded with caution; he may be heterosexual,
homosexual, or ofbisexual nature. In this type of person we find the rapist and the lust
murderer. Many of the pedophiles have the accompanying perversions of fetishism,
urogUnia, and toprolagnia. The anal-sadistic element enters into ihe psychoo.ithic nature
of these individuals through acts of fellatio. Some of the most brutal mutJcrs are com
mitted by the sadistic pedophile. For • very comprehensive description of this type of
aiminal. tee de River. Tht Sfxuiil Ctimimid ^1949). pp. 75-B<.

"To b« discussed inlra note }9 re commitmer^t.

M psychopathic. Certain psychiatrista regard almost all crimes as sex crimes;_ even
t. tlirough its connection with the Oedipus Complex, is regarded as symbolic incest,
le of the sexual psychopathic laws can be construed, however, as giving credence to
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cussion of the law, his type couM very well be subjected to the scrutiny
of the court and its advisers, atul commited, sliinikl mcdical irc.atrncnt
be considered advantageous. Mc may be deprived of freedom for an
appreciable time, thus suffer the outrages of a disease not self imposed.
Nevertheless, a period of instiltitional confmcmciit is far preferable
to a series of meaningless jail sentences and fines.

Mr. Z is probably without the realm of the legislator's intent. He
is definitely not dangerous in the sense that society will .suffer undue
physical harm from his beliavior. ft goes without saying that the com
munity will suffer moral hurt as a result of his activity if in any degree
pronounced, and any proselytizing on his part will raise the ire of his
more fortunate contemporaries. Miit he cannot l>e classified as psycho
pathic; he does appreciate con.sc(|ucnccs, and in summing up his attri
butes, he apparently is a greater asset to society than a detriment. He
needs guidance, but not commitment under the offices of a law designed
to meet the inadequacies of the criminal psychopath.

That partof the Missouri definition which requires that themental
disorder exist for a period of not less than one year prior to filing
charges is no doubt taking account of the repetitious nature of the
subject crime; however it Is submitted that the inclusion of this condi
tion will eventually destroy the effectiveness of the legislative effort.
After more than a decade of cxj>erlence in Illinois, most prosecutors
in that state have been forccd to the conclusion that the requirement
is much too rigid and unrealistic.-' Combined with the requirement
that the prosecution must prove that the individual liasdefinite criminal
propensities, this section calls for shelving of the commitment plan.
As a result, in Illinois, the law was used sparingly, only sixteen persons
having been confined in a ten year period subsequent to its acloption.
The number of cases under the Minnesota law decreased from about
thirty-five in the first year after Its enactment to .nbout ten at the end
of a ten year period; moreover most of those confined were homo*
sexuals who were generally released after a few months of treatment.'®

Enforcement Procedure

Under the Missouri law'" when any person ischarged w'ttb a crimi'
nal offense and it shall appear to the prosecuting or circuit attorney
that such person is a criminal sexual psychopath, then the prosecuting
orcircuit attorney shall file with the clerk of court wherein such person
stands charged of the criminal offense, a petition in writing setting

"Seeking lo remedy Ihe administrative difficulties presented by enforcement of the
I93f) Illinois Statute, the Cominitiee on Criminal l.aw of the Oiicago Bar Ajiociation
has proposed a revised law lo de.il with tlie sexually iliinf;ermu. In this proposal the
necessity of the existence of a nicntnl disorder fur a year's duration has been stricken.
Under Ihe Indiana, California, and Minnesota .Statutes, lirst offenders ns well as recidivists
may Ik committed.

"Minnes"U, Annual Repmls of n<iiniu of Criminal Apprehension.
"Mo. Rrv. Stat. (1949) § 202.710.
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forth facts tending to show that the person named is acriminal s«ual
psychopath. The act further provides that when any reputable person
havin/knowledge that an individual so chargcd is acriniinal sexual
psychopath so informs the prosecuting or county attorney of such f. a,
fhe proseaiting or circuit attorney shall, if satisfied that the aliegations
have merit, prepare a petition verified upon his information and
belief " Even a cursory reading of this section indicat« that tlic leg
latofS intended that only a responsible individual would have discretion
as to the filing of a petition. Added to this safeguard is the further
requirement that the individual under consideration be chargcd with
a criminal offense, a provision written into the law to prevent abuse
by unscrupulous relatives and blackmailers. Without any such r^tnc-
tion, the petition for commitment would be a powerful weapon in the
hands of an enemy, corresponding to an ill so often found
drafted compulsory sterilization measures. In Nebraska the alleged
scxuai psychopath need not be charged with a crime.
be begun on the basis of facts brought to the prosecuting attorney
who will in turn decide whether facts presented relate to an habitu^
course of misconduct in sexual matters."" Nor is the "'̂ '"aUharge
acondition precedent in the District of Columbia. Massachusetts, Min
nesota, and Wisconsin.

Once the petition has been filed in Missouri, acopy shall be served
personally upon the person charged and notice in writing given him
thaTa hearing will be Md by the court on adate and at atime specified
in the notice, this date of heating not to be less than twenty days ater
than the date of service of the notice." Upon the hearing if
proof of the criminal propensities be made, the court shall ,
Qualified physicians to make an examination of the persori
or shall request the director of the division of mentaldesignate ^o members of the medical staff of any state mental hospital

-Compare thi. section with .imil.r f~uhemcnls wiTh

of the pewn charged of or has plead Ruilty to. such
such person stands charRed with, . / u tendinn lo shnw that Mich

iSSigSHCilifomi.. and Mmnesota statutes, XL, as indical^ed in the

«u/ln7et"^r,in. tl!^ defend.nfs mental state, but such a require,nenl seems anc.Uary
faiher than essentiiil tc. a determmauon of the queslmt*.

"Neb, Laws (1949) e. 294.
•Mo. Rbv. Stat. (1949) § 202.720(1).
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to make such examinatinn,"* Most statutes of this type have incor
porated similar provisions for nicdical examination by two piiysicians
who shall submit rei^rts of tlicir finding and conclusions. Usually
any licensed physician is considered competent to make such an exam
ination, tliough as a practical matter he may lack the experience
necessary to thoroughly analyze this type of offciulcr."* Judges in
Indiana have already commented upon the scarcity of competent exam
iners. especially in .smaller communities.®" In Illinois, the statute
provides for examination by two psychiatrists, linwevcr the Chicago
Bar Association's suggested revision calls for additional requirements
for examining psychiatrists to insure appointment of skilled men and
to reduce the chances of judicial appointments based on patronage. It
might also be feasible to pfovi<lc for a permanent psychiatric board
to examine the individual cases or at least supervise the appointment
of qualified examiners. Continuity in personnel of theexaminers would
make it possible for a group of individuals to specialize in the study
of sex offenses, to improve scientific and procetlural methods of exam
ination, and develop understamling of the nature of the mental dis
orders encompassed by the statute."" If the Missouri law had made
selection of a qualified psychiatrist mandatory instead of permissive,
the procedure would have been about as workable as any suggested
to this date.

When the medical examination is called for it shall be made in
the county in which the proceedings are pending or in the county of
residence of the person to be examined, thecourt fixing the time, date,
and place of examination. The report of such exaiTiination shall be
in writing and filed as a part of the court record; however, it shall not
be open to public inspection. If the court is not satisfied that there
is prima facie proof of the criminal propensities for the commission
of sex offenses, or if the report of at least one of the examining
physicians does not establish the fact of a mental disorder of such
nature, then the court shall dismiss the petition."' On the other hand,
if prima facie proof is made to the court and if the report of one of
the examining physicians does establish the fact of a mental disorder,

"Mo. Rbv, Stat. (1949) § 202.720(2).
"Indiana requires only two <|u,itirie<l piiysicians. Nebraska requires not onlv (hat

ihe phy<ician be [itemed I'l practice tiicilicine andsuroery. but that he possess in addition
(wi) years of special training in ment»l diseases. In State <if Minnesota v. Probate Oiuit
of Riims^ Oninty, lOy U,S. 270 (1940), the ccmtt was of (he <ipinion that any ar^iimetJt
lo the effect that these doctors were not siifBcienilv e*peit would only invite conjecture.
Thus it was their conclusion that qualilird medical men arc usually available.

".See Indian3p»>lis Star. Nov. 23, 1949, p, 1. col. 5.
"Sec ncie, 39 Col. I- Rev. <I9>9).
"Mo, Rrv. Stat, (I9't9) § 202.720(3). This provision is more liberal than those

appearine in other slatiitcs. Tor example, the Indiana law requites that boih physicians
Hate iheir conclusions to Ihe effect that the person is a sexual psychopathic, Tlic Nebraiica
law merely provides that if such physicians (two) find that such person is not t sexualGychopathic, the prciceedinf(s shall be disniissetl. 11iis section, nwire vaRue tlian the

issouri counterpart, di>es not indicate what the result shall be, should the pliysidant
disagree.
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then the court shall order a hcarmg to be held on the petition, twenty
days written noticc to be served on the person thargcU. The ju'lge
may at his discretion, and at the request of the person charged, provide
for the determination of the issue of criminal sexual psychopatliy by
a jury.®* There is a definite trend toward the permissive use of the
jury, and likearrangements are made in the California, Michigan, and
Wisconsin statutes. The Illinois law makes the use of a jury mandatory,
but the Chicago Bar Association revision recommends that the party
charged may demand a jury of six persons and may further summon
witnesses in his own behalf. Minnesota and Ohio make no provisions
for jury participation in the hearings; in Massachusetts the use of
the jury is discretionary with the court. In effect, the Missouri statute
is a combination of the permissive and the Massachusetts rule of judi
cial discretion. The Incfiana act provides that the hearings shall be
conducted by the court without a jury. The age old critici.sm of the
juror's deciding a technical problem is forever present, and there is
a certain amount of truth to the contention that a jury may be reluctant
to commit one accused of a sordid sex offense, allowing him to escape
with comparatively light punishment. In the reverse instance, the jury
may be loath toconvict onewho has been charged witii a trivial offense
to what may appear to be an indefinite period of confinement. And
it should also be considered that lack of jury trial will not necessarily
give rise to serious constitutional objections.'®

At the hearing, the examining physicians appointed or designated
by the court may testify as to their examination of the person charged
and the results obtained; but the reports filed in court shall not be
admissible in evidence against the person charged. The person charged
shall be entitled to counsel and have the right to present evidence in
his behalf. As a natural corollary of this right it would seem plausible
that counsel would have the further right to cross-examine the physi
cians, though the statute is silent on this point. Since the psychiatrists
appointed to make the examination are qualified to give opinion testi
mony, it is only logical that they should apprise the alleged sexual
psychopathic of the facts on which their determination is based so
that he may defend himself.*" In addition, the right to cross-examina
tionand testimony of other witnesses will require the experts to justify
their positions.**

Self Incrimination

There is no question but that administration of the early sexual
psychopath laws was a tedious ta.sk in light of the constitutional prohi
bitions against self incrimination. Defense attorneys were quick to block

"Mo. Riv. Stat. (1949) § 202.720(4).
note 81 hfra.

"People ». Arlinian, 320 Mich. 441, 31 N.W.2d 6«8 (1948).
"3 WicMORR, liviRBNCB §§ 991, 992 (id ed. 1940); 7 Wigmore, of. tit. $ 1984.
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the full effect of the proceedings by advising their clients to refuse
to talk to the psychiatrists. WiiliDut such disciissi«>n the psychiatrist
was unable to make any diagnosis and could go no further.

In Slalc ex rel. Sweezer v. Green,*' it was held that the Missouri
Act, in authorizing a medical examination, did nut violate (he consti
tutional inhibition that "no person shall be compclk-d to testify against
himself in a criminal cause" for ttie reason that the constitutional
provision applies only in a criminal cause, whereas the proceeding
under the Act is merely a civil inquest as to the individual's mental
condition and sex deviation. However, even if the proceeding under
the Missouri Act were deemed criminal in nature, the provision to the
effect that the examiner's rej>ort cannot be used in evidence against
the person charged, would dispose of most fears with respect to self
incrimination. In analogous proceedings, similar grants of immunity
have been upheld and the wi(ne.ss compelled to disclose incriminating
information.*® Should the individual charged refuse to testify or give
evidence, the court would have the power to insist that he speak under
penalty of contempt of court, The Indiana legislature foreseeing such
an impasse specifically strengthened its law with a provision that "the
alleged psychopath shall be required to answer the questions pro
pounded by such physicians under penalty of contempt of court."**
Compulsory examination provisions are written into the Illinois and
Michigan sexual psychopathic statutes, and despite the fact that these
statutes have made no express provision for immunity, the provisions
have been sustained as not being within the scope of constitutional
prohibition.*" The situation here is much akin to that presented in
insanity hearings wherein the defendant has introduced the defense
of insanity, and there is sufficient authority rejecting the defendant's

•"_Mo.—. 232 S.W.2.1 R97 (I9i0).
"United Siatci v. Weinherg. 6^ 394. 395 (2d Cir., 1933). noted in 34 Col.

L, Rev. 173 (1934). Sec Rapaci, Rulei Cm-rrning ihi Allou-Jtcr of iht Priv/lege Afainst
StII InttiminaiioH, 19 Minn. L. Rev. 426 (1925); 8 WcuMOKE. iiviOF.NCE (3d ed. 1940)
$ 2271; American l-aw Insiilule Code of livideiice, Rule 202.

**lNr>. Stat. Atv*. (Bums Supp. 1949) § 9-3404; In 40 J. Crim. L. & Criminology
186 (1949), tlie auilior raises ilie |Mn<ihili(y tlut a hroad Kcuiu of immunity, such us
proviik-d for in tlie Indiuiin ami Mi^^oiiri xaium. woiiM encourage sex offenders to
confess all ilieir pastofTense* during (he p«ycliiatric examination, tlius Inturing ihemselvci
imniuniiy from subseoueni prosecution. .Si-c note, 2> Ind. I.. }. IHK (1950) witerein (lie
fnlluwIiiK sujyieslion liss hrrn made relative to tlie proMen): "To obviate this dilficuliy
t specific provision might be inserted in (lie statute ordering (be examiners not to turn
over any specific data or facts, sucli us (iiuej, dates, places, names, etc., obtain^ in the
interview (o the prosecution. As long ns the ptosectilors nre <lcniol access to such incrinii-
nating data, the policy nf the privilege, to prevent the use of information oht.iined during
theexjmin.ilion in subsequent criminal proceedings asainst tiie accuseil, would be sitisticJ,
and the objectionable use of (he privilege avoidnl." Another altetnative is (ha( of a
Wisconsin s(atute, WtS. Stat. (1947) § 357.12 (2), providing that, "no testimony
regarding (be mental condition of the :iccused shall be reccivcd from witnesses SumnK>nc<l
by (he accused until (he cxper( witnesses siiminuned by the prosecution liavc lieen given
an opportuni(y to examine and observe the accused if such an opportunity shall have
been seasonably demanded." This statute has expressly been held constitutional by (lie
Wisconsin SupremeCourt in Jessner v. State, 202 Wis. 184, 231 N.W. 634 (1930).

"People v. Redlicb, 402 111. 270, 83 N,E.2d 736 0949); People v. QwptMn, 301
Mich. 584, 4 N.W.2d 18 (1943).
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contention of privilege to exclude evidence in these cases.*" The re
cently revised Illinois Mental Health Act*\ provides in Section 6(1)
that the "Court shall have the power and authority to compel the
person alleged to be mentally ill or in need of mental treatment to
submit to examination by the physician so appointed by the court."
To this date the provision has not been attacked by any person whose
sanity has been in question, which is indicative of the lack of disturb
ance in insanity hearings over the problem of self incrimination.

The Missouri law further provides that evidence of past acts of

person charged, this feature would be totally objectionable as being
self incriminatory in nature. The privilege against self incrimination
very emphatically extends to any facts wliich tend to incriminate,'"
and by questioning an individual, the physician is very likely to uncover
evidence of prior criminal offenses. TTiough considered vital inforrna-
tion for the medical expert in formulating his opinion as to the exist-

for any past crimes he may have committed. However, under the
Missouri law the reports of the examiners should at most be considered
advisory, and thus submitted only for the court's guidance."" A com
parable provision in the Illinois statute was held to apply only to such
crimes as tend to show a sexual psychopathic condition since this was
the obvious legislative intent. Further, the Illinois court has held that
since i. . . . _ . , ,
person charged was not entitled to a trial free
prior convictions.®'

-State V. Coleman. 96 W. Va. 544, 12J S.E. 580 (1924)
liio no S n. 774 fl92>); Noeike v. State. 214 Ind. 427, .

See Weihofen. Iii<ani/y ai a Dtjtnie inCriminal Law, (l9Ji) pp. 216-218.
"lu. R""- .Stat. (1947) c. 9lVi. 18
•Mo. Rbv. Stat. (1949) § 202.720 (4). . , ^ ,
"8 WiCMOBB, livmRNCB (W ed. 1940) 88 2260. 2261; Counselman

142 U.S. 547 {1H91). I'rom C.. „
quite liberal in admilling evidence of other sex crimes as imlical.ve ol the
JefetKlant is more likely to be guilty • ' •<
cases it il argued that proof of prior
disposition, thee xistrnce and continuanceJourM^25M |̂y 9) preserved (in Missouri the person charg^
mar request jury consideration ofthe issoe) incommitment proceodinKS, some corn hold
the awintment of physicians lo examine the person charpcd void as prejodicoR the
: ..f Miliiwinv nivMt hv the court aopointed examiners, People v, .Scott, J26

the commitment proceeding was not criminal in nature, the

); State *. Oiandler, 126
15 N.n.2d 950 (1958).

I (JU ed. moj 99 ••
the standpoint of rclevancy, however, most courts have twen

•' —• 1 Bs indicative of the fad tli.it the
of Ihe offense for which he is hein* held. In such
and subsctiiicol acts is ailmissible lo show a lustful

of illicit relations. Stt note, 17 Kansas liar
Journal 255 (IV4y).

"WhiTf iurv

consideration of the issue

(1950).
•T. ,

Green, —Mo.
as not *' ' '

'Pwple y. Sim*. 582 III. 472. 47 N.n,2d 705 (1945). See Sute « rW Sweeier v.
Mo 2J2 SW,2d 897 (19)0), wherein the court uplKilds the Missouri law

vioUti'nft'Section 19 of Article 1 of tlie Missouri Constitution in the matter of
lelf-inctimination.
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Commitment

There has been another conflict in sex ofTcndcr legislation, and
that revt>!ves about tlie issue of ultimate criitiiiial rcs|K)nsibih"ly of
the individual committed to a state institution as a sexual psychopath.
If the individual has been convictcd of a sex offense immediately prior
to his commitment, or if he faces trial and convicti(»n as soon as he
is released from the mental hospital, it is argued tliat he will have
little incentive to reform, knowing that he will start a prison term
immediately upon release."- Miclii^an was the first state to give full
credence to this postulate and regarded commitment as a psychopath
a complete defense to the crime for which the individual was accused
at the time of filing of the petition.'"'̂ The Indiana statute asserts that
"No person who is found to be ... a criminal sexual psychopathic . . .
may thereafter be tried or sentenced upon the offense with which he
originally stood charged, or convictcd, in the committing court at the
time of the filing of the original petition.""*

Moststate statuteson the other hand provide tliat merecommitment
is not a sufficient defense to criminal prosecution, and so the person
charged is very likely to face criminal prosecution upon release from
tlie mental institution."" This attitude is definitely reflected in the
Missouri statute which states that a finding of criminal sexual psycho-
pathy under the provisions of the law shall not constitute a defense
in any criminal action."" As a compromise solution, the new Illinois
proposal"' grants discretion to the trial judge to consider the time
spent in confinement when setting the sentence for past convictions.
Another effort to anneal the eflect of a long prison sentence is seen
in the Ohio law under which the individual is sent to a penal institution
after his release from the mental hospital until the total period of
confinement etjuals the applicable criminal sentence. Hither attempt
at compromise is to be preferred to the Missouri provision, as it is
quite apparent that the latter will in large measure nullify the advan
tages to be gain^ from medical treatment. New Jersey has decreed
that the maximum confinement in a mental hospital is the length of
the subject's sentence for his olTense, and the Nebraska legislature
has made no pronouncement on the matter, leaving all to conjecture.

"Rcpoft of B commiiiee of Nnirolojtists and Ptycbiatrisii fa!l«I by ThomM J. Court-
Mf, Slalc's A(|o<ncy of 0>ok County, llliiioii, on RccoiriiiiriiiUliiini fur (he 'Realment
of IHycliiipaliis (IV}))}. Despite rnonimciuUlinnt of the rommiilee ilut the offenJef
when ciirrd should be frccti, the llliiioit sl;iliitc m posted Ilut year provideij (hat the
Kxuel Ptychop.ith ihoulJ be rcm.nnil(\l fi>r rrini once he hnil brrn adjudKctlcured. Thoufth
i( may m said that the purpose of dctcrrriiee could be serve>l hy the (ub!ic<]ucnt trial and
iinprixmniene, there were repealed nt.itrineiits in (he tepon that the criminal psychopath
is nut dctcrrable.

"Mich, Stat. Ann. (Henderson Siipp,, 1949) §§ 2ft,967 (I) «. iff.
••iNi}. .Stat. Ann. (Hurnj Siinpi. | y-J'log.
"'Hie District of Columbia, Illinois. Masiscliuselts, Minnesota, Missouri, an4 Vis-

COASin flcrept this vi<rw.
"Mo. Rfiv, Stat. (1949) § 202.750.
"See note 27 Jufira.
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Where the Missouri delinquent is found by the court or the jury to
be a criminal sexual psychopath, the court nuy commit liiin to State

• Hospital No. 1 at Fulton where he will be detained until cured.*®
In the alternative, the court may order such person to be tried upon
the criminal charges against him as the interests of substantial justice
may require, Upon the subject's commitment to the hospital, the hospi
tal staff will make periodic examinations with a view to determining
the state of progress, and will report to the court not less than once
a year.®® Objectionmay be made to any course of indefinitecommitment
where the person so confined is in fact guilty of a criminal charge less
than a felony. This would be the case of an individual such as Mr. Y,
the exhibitionist or the voyeur, who though not a distinct menace to
society, must be cured before being allowed to reentcr society as a
substantial person. Just this case was presented to the Michigan Su
preme Court in 1944,®® when a man chargedwith indecent and obscene

. exposure wasindefinitely commited to an institution as a sexual psycho
path. Complaint was made under the Michigan Penal Code which
defined the offense as a misdemeanor punishable by imprisonment for
not more than one year or by fine of not more than $500. Prior to
trial, the prosecuting attorney presented a petition calling for the
examination of the defendant by psychiatrists, and evidence adduced

•in examination pointedto the fact that the man wasa frequent offender.
The prisoner was first sent to a state hospital, then later transferred
to the State Prison at Jackson where he was assigned to a cell block
reserved for psych(^aths.®' Thus the defendant found himself a
prisoner for an indefinite period, possibly for life, because of the com
mission of a misdemeanor. Subsequent to his commitment, he filed
a petition for discharge, then requested a hearing; but the judge in
the lower court found no factual showing which would warrant a
discharge. Thereupon the defendant petitioned for a writ of habeas
corpus which was denied by the Supreme Court on the ground tliat
the prisoner was receiving adequate care and was not suffering cruel
and unusual punishment. The court recognized that he was an unfor
tunate individual, but beyond commiseration it could offer him no
further consolation, except to say that he was entitled to proper care,
and should be institutionalized until it was safe for him to be released.

At any time after commitment, the Missouri law indicates that the
person confined may submit an application in writing setting forth

"Mo. Rbv. Stat. (1949) § :02.7}0.
"See noie 26 tufra.
"In u Kemmerer, 309 Mich. )1J, 13 N.W.2d 632 (1944). S«e Stale tx rtl. Sweeief

». Green,—Mo.—, 252 S.W.2d 897 (1950), wherein the relator had eommitteii u minnr
offente for which the mtximum puniihment coutil not exceed a yenr in jnil iin<! a fine
of SlOO, but i( aJjutiicaied a criminal texual ptychi)r>ath. he could poolhiy be detained
under treatmenl {or an indefinite period. The Supreme Court o( Miuouri denied the plea
thai commitment would enlargeteiaiot't punishment, atserling (hat the period of commit-
oicnt wai nut considered punitive.

"In Mic1ii/:an, (lie ^rions asilgned to (he piychopath'i hioclc ate not considered
priioner* in the usual sense of the word, but are libeled "visitors."
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facts showing that he has improved to the extent that his release will
not be incompatible with the welfare of society."^ The application is
to be filed with the committing court, whereuptin the court shall issue
an order returning the person to its jurisdiction for another hearing.
This hearing shall in all respects resemble the original hearing to
determine the mental condition of the defendant. Following this pro
ceeding the court will issue an order which shall cause the dcfcncant
either to be placed on probation for a minimum of three years, or be
returned to the hospital. Upon theexpiration of the probationary period
and after further hearing by the court, the psychopath may be dis
charged. Apparently the yearly findings of the hospital staff will be
made available to the committed person's attorney for use in petitions
for discharge, and also as evidence at any hearings on such petitions
if requested by the petitioner. The statute is silenton the use to which
these reports are to be put, but it is reasonable to assume that the
petitioner will begiven every fair advantage.®*

This plan calling for supervision by the court, and placing the
individual on probation has lately grained considerable recognition.
It was introduced into the Illinois proposal"* which provided for a
conditional release of persons who have been adjudged no longer
sexually dangerous. The device of the interlocutory order has been
employed in that code to provide the continuing court supervision
considered necessary to assure a safe return of the person to society.
The period of conditional release is specified to be not less than one
year and not more than three years. During this period, the court is
directed to retain jurisdictionof the patient and may from lime to time
modify the conditions and terms of the order of conditional discharge.
If the patient breaches any of these conditions, thecourt may order him
returned to the Department of Public Welfare for further care and
treatment. Upon a showing of satisfactory termination of the condi
tional release, the court then enters a final judgment that the person
is no longer sexually dangerous.

Other Constitutional Issues

On April 19, 1937, in the recorder's court for the city of Detroit,
George Frontczak wasconvicted on a plea of guilty of gross indecency,
and sentenced to a minimum term of thirty days and a maximum term
of five years in the Detroit House of Correction. While the defendant
was confined under sentence a statute was passed relative to sexual
psychopaths, and he was duly comtnitted to a state hospital under the

"Mo. Riiv. Stat. (1949) 8 202.740.
*'Ginip;ire (he wordine nl the Indiana statute which definitelr provides that (he

petjnn ccuiiincd may make lull use of tlie tepiirii of (he phjisicians to gain ftcedont. iND.
Stat. Ann, (Hums Supp.

"See 40 J. Oiin. L. St Criminology lfl6, 190 (1950).
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new law. On appeal to the Supreme Court of Michigan,®' the majority
of the OJurt in a five to three decision found that the enactment was
more than an inquest relative to the mental condition of a prisoner.
The opinion pointed out that the proceedings were criminal because
(1) the inquest occurred only after conviction or plea of guilty of
specific offenses, (2) tlie period of commitment was to be deducted
from the regular sentence and (3) the statute was in the criminal
code.'® The dissenting justices took the position that the proceedings
in the case were solely in the nature of an inquest, that they did not
constitute a criminal proceeding in the sense that the prisoner was
subjected to a trial for a statutoryaime.

These objectionable features of the Michigan law were removed
by subsequent legislation in 1939 which withdrew the subject matter
from the criminal code. In addition, the new law provided that no
person found in the original hearing to be a sexual psycliopath could
thereafter be tried upon the offense with which he originally stood
charged.®^ This laterenactment has been reviewed by theStateSupreme
Court and held constitutional.®* The Missouri statute does not fall
into the same constitutional predicament in that its provisions are not
a part of the criminal code, but rather fall under the section dealing
with public health and welfare, and commitment as authorized in
Missouri occurs before any trial on tlie criminal offense. The Missouri
law further indicates that support and maintenance of any person
committed to thestate hospital shall becharged and paid in accordance
with the law as now provided for in the case of inmates of state
hospitals for the insane.®® All laws now in force relating to the
admission of insane persons to state hospitals are to apply to criminal
sexual psychopaths.'®

It can readily be discerned that the ultimate validity of all such
legislation for psychopadw will depend in large measure upon the
judicial determination of whether the proceeding under the law is
aiminal or civil. If attention is directed to the object to be attained
rather than to the abstract form of the particular proceeding, then

"People V. Ffontmk, 286 Mich. 31. 281 N.W. 5M (1958).
"Chief JuMicf WieiJ in hi» opinion state*: "Section l-b, adJeJ by the 1937 aft, if

coniitler<J ( part of (lie criminal procedure, is void, as (ubjcctint; the iccuscd to two (rials
and convictions in (litTcrcnt courts for a single i(.'<tutory crime, witfi valid sentence inter-
ruptcJ by iiipplemeotary proceeding in another court, willi cunfinement in b nnn-penal
Inuitution and with potjible resumptionof imprisonment under tiie orifiinal sentence . . .
For an overt act oircnse the accused hu a tiftht (o trial by jury of tlie vicinape, while
ut\der this act. for no statutory offense, he is to be tried by a jury of another vicinage,
possibly hi removed fiom his tormer domicile and friends and, it penniless and friendless,
and the proceiture is nut under the criminal code he cannot obtain counsel or have
witnesses at public npense ..."

"See Mich. Stat. Ann. (Henderson Supp, 1949) 8 28.967 (1) n 1*9.
'People V. Chapman, 301 Mich. i64. A N.W.2d 18 (1942).
"Mo. Rbv. Stat. (1949) S 202.760.
•Mo. RBV, Stat. (1949) 8 202.770.
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there can be no doubt that the proceeding is in essence civil.^* In a
criminal action, the result smi^-ht is primarily punishment of the of
fender for a public wrong, but the sexual psychopathic proceeding is
conducted for thebenefit of the person whose mental stateis inquestion
as well as for the protection of society.'" The ultimate goal is not a
punitive sanction, but a course of medical care.

Thecourts have upheld analagous proceedings for thecommitment
of the insane,", feeble-minded,'* drug addicts,'" dipsomaniacs,''® and
defective delinquents" as civil inquests, leaving the determination of
the condition to experts possessing ihe necessary training and educa
tional background.'* In the past, provisions almost arbitrary have
been tolerated in civil commitment statutes on the ground that expedi
tious action was necessary to protect society from the dangerous.''®
But the modern sexual psychop.Ttli legislation lias been drawn with
ample checks against arbitrary action by officials. The physicians' find
ings are never conclusive; there are provisions for liearing with ample
notice; and a judge or judge and jury make the ultimate decisions.

Though many of the statutes provide that hearing cither may*® or
shall be held without jury determination of the issue, there is little
doubt that the provisions are constitutional."' Right to trial by jury
ispreserved only in those civil actions triable by jury at common law.**
And since idiocy proceedings were conducted by the court without a
jury in the very early times, commitment proceedings for various pur
poses where the legislature has eliminated trial by jury under the statute

"In State ex rtl. Sweeier v. Gtcen. —Mi>.—. 232 S.W.2tl 897 (t9J0), the Missouri
Supreme Court has decrecd (Iwt the Missouri statute i> cuf.iiivc, rcmeJi^il, and civil in
dtatactcr. IVoyd v. U. S.. 116 U.S. 616 (1HK5): Amato v. I'oricr, 157 P.2d 719 (lOiK
dir. 1947); State ex rel. Zimmerman v. Euclidc, 227 Wis. 279, 278 N.W. J35 (1938):
16 N.Y.l/.LQ. 30} (1938).

"Deciiions uniformly hold that the pr<KecdinB to determine whether a person is
• leitual psychopath is a civil action. People v, Sims, 382 111. 472, 47 N.E.Sd 703 (1943):
People V. Chapman. 301 Mich. 584. 4 N.W.2d 18 (1942); Weihofen, Naiurt of Con-
milmem Prouediagi. 24 Tex. I.. Rev. 307 (1946).

"People V. Innek, 287 Mich. 563, 283 N.W. 699 (1939), licld that a sanity pweed-
ing is not a trial pitting a defendant in double jeopardy, but a collatefal inquiry (o
preserve him from the jeopardy of a tiial while insane.

"People V. Niesman. 356 til. 322. 190 N.l!. 668 (1934); Slate». Troxler. 202 Ind.
268, 173 N.l'. 321 (193o); Cihalan v. Depl. of Mental Health, 304 Mass. 360. 23
N.E.2d 918 (1939).

••£* f>.nit l-igxett. 187 Cal. 428, 202 Pac.660 (1921); In re Hinltle, 33 Idaho605.
196 Par. 10)5 (1921).

"See Goodwin v. Slate, 95 Ind. 551 (1884), where the court held dipsomania to
be a type of moral insanity.

"Mam. Laws Ann. (Supp. 1947). e. 123; N.Y. Mrntai Drficisncy 1j*w fi 124-
126: V.ina v. Slate. 5-1 N.V S.2.1 4>2 (1945).

"Prescoti V. Stale. 19 Ohio St. 184 (1869); 29 Col. L. Rev. 534 (1939); 16
N.Y.i;.I..Q. 302 (1939).

"/« It Dowdell, 169 Mmj. 387. 47 N.r,2d 1033 (1897).
"Mo. Rhv. Stat. (1949) § 202.720 (4).
"Sliile tx rtl. Pearson v. Pfob.ile Courtof Riimsey County, 205 Minn. 545,287 N.W.

297 (f^39). mH'J 309 U.S. 270 (1939); Davii. v. .Soyder, 45 Nfb. 415, 63 N.W. 789
(1895); 24 Te*. L. Rev. 307 (1946). See note 39 iupr:i.

"Sniion 22(a) of Art. I of the Con^lilution of Misuiiiri provides llmt fight of irial
jury fls heretnmre enjoyeil shall leiiinin invinlme. Hk ptrscnt coiislituliun was adopted

by Vote of (he people of Mi"oufi. I'ti). 27, 1945.
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axe held notto deny due process. In Pearicn v. Probate Court, of Ra/n-
seyCounty, Mr. ChiefJustice Hugheswasonly toocareful to assert that
the constitutional guarantee of jury trial did not apply to the sort of
proceeding contemplated by these statutes."

That portion or the Missouri statute which makes allowable intro
duction of evidence relating to past acts of sexual deviation is not
violative of Article I, Section 13 of the Missouri Constitution which
guards against ex post facto laws. Although the Supreme Court of
the State has not explicitly put such a declaration in writing, this
conclusion follows from the court's holding that the statute is not
criminal and detention under it not punishment. This accords with
the precedent already set byother state decisions.**

In Stale ex rel. Sweezer v. Green^^ it wasalleged that the Missouri
statute violated the provision in the Missouri Constitution which forbids
the enactment of retrospective laws, in that the assault, which the
relator was alleged to have committed, occurred before the effective
date of tlie statute. The court cited several Missouri cases to the effect
that the constitutional provision does not prohibit substitution of
remedies nor retrospective legislation as such, unless vested rights arc
impaired. It held that the relator could have no vested right in an
unenforced penalty, which the State could enforce against him if it

. chose to do so, and that under its police power the State could enact
a new procedure both curative in purpose and rehabilitating inobjective
and which substituted treatmentand cure for punishment.

The argument to the effect that these statutes are unconstitutional
in that they deny equal protection of the laws,®® is equally untenable.
It is only too well recognized that the legislature may make classifica
tions of persons, provided such classifications are based on substantial,
existing distinctions and are in accord with the aims sought to be
achieved. In this instance it is a reasonable and justifiable assumption
that the class of sexual psychopathic persons most dangerous and most
likely tocommit sex crimes isthat class which engages inother criminal
conduct. It cannot be disputed that this legislation is a valid and proper
exercise of state police power wielded as a measure of public safety."^

"Supt^ noie 61.
"Stale fx r*l. Sweeier ». Green, —Mo.~. 2J2 S.W.2<J 897 (19)0). See People ».

Chipman, JOI Mich. 594, 4 N.W.Za 18, 24 (1942), la r* eiUle of Rogers, 147 Neb.
1, 22 N,W,2U 297 (1946). A recent dediion of the OkUhoms Supreme Court in ihe
t«»eof Skinner v. State. 189Oltla. 235, IIJ P.2d 12J, 125 (1941), upholding an habitual
criminal itcriliutlon act, U particulftrlf Applicable (o the 9i(uAtion here. In that case the
court icinailied: "It U contended that . . . the act corutitutes a bit! of attainder and i>
an ex post facto law, and i> violative of Sec. 15, Art. 2, of the Oklahoma Omstitution,
and S«. 10. Art. 1, of the Federal Constitution. These constitutional inhibitions have
reference only to punishment for aime . . . These conieniioni ate, tlietefore, upon the
premise that the act in question is a penal law, and that sterilization is inflicted as a
punishment."

"—Mo.—, 2J2 S.W.2d 897 (1950).
"U. S. Const., Amend, XJV.
"Buclc V. Bell, 274 U.S. 200 (1926); CoinpagnieFrancsise de Navigation a Vapeut

V. Louisiana Stale Board of Health, 186 U.S. 380 (1901); People v. Niesman, 356 IIJ.
322, 190 N.E. 668 (1934); 39 Col. L. Re*. 534-537 (1939).
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Conclusion

Many reasons are suggcsteil for a surcease of legislation in this
field of the sexual psychopath. Pirst is the all time cotnplaint that tlie
State has no room for the psychopath, that mental hospitals are already
crowdcd with psychotic patients, Of this fact there is little doubt. Yet
it is equally plausible to state that convictions for crime should be
slackened because of the overcrowded condition of the penitentiary.
Crime is expensive and social benefits are expensive; nevertheless any
expansion of social control will inevitably lead to pecuniary sacrifice
by the public. Asecond reason is that the laws were passed in aperiod
of panic and as panic subsides, enthusiasm for administration of the
laws will cool; but this overlooks the fact that panics have a habit of
recurring, and legislation once enacted will offer some measure of
solace to a disturbed populace. Actually, the succcss or failure of any
legislative effort should never be evaluated in terms of the fears or
calms of the community. If the law is in fact good, and further, is an
improvement over past efforts, then let criticism be shifted to the
shoulders of the administrator. Thus the third challenge is unearrtied:
the failure of the prosecutor and the judge to cooperate. These judicial
officers, it is said, are anxious to make records as vigorous and aggres
sive defenders of the community. They favor the most severe penalty
available, are unwilling to look upon the sex offender as a patient,,
and use the psychopath laws only when evidence is so weak that
conviction under the criminal law is improbable. If this be the case,
and there is cause to believe that it is partially true, then the adminis
trator must be enlightened through the combined efforts of medical
and legal experts. Open minded, intelligent administration by the mem
bers of the bar and the medical profession should make for some
improvement over the anemic status quo; and in time, the errors and
lack of foresight prevalent in any legislation will be corrected.

If onehasbeen led tobelieve that sex offender legislation represents
an organized movement of psychiatrists and other medical experts to
monopolize an element of society heretofore dominated by the
mind, he is in error. Many psychiatrists, for example, are strongly ofthe
opinion that psychopathic personalities are incurable, hence these critics
are most likely to recommend wider use of the indeterminate sentence,
with life sentences reserved for hopeless cases.'* This does not indicate
that such critics are hostile to the idea of curing the psychopath, but
rather an unwillingness to release the offender from penitentiary cori-
finement until more reliable techniques of psychotherapy are developed.

Anothr group of prominent psychiatrists*® recommends a prwent
Pennsylvania statute®" as an excellent model for other states to adopt.

'Stt. r.litoriat Chicago Tribune, Novcmher 23, 1948.
"Croup for the Advancement of Psychiatry. Report of Committee onForemiC PcycnI-

airy. Circular l-eHer 131, Feb. 12. 194V.
"Pa. Stat. Ann. (Purdon 1948 Supp.) §§ I133*lt56.
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justice -will perforce go away. As heretofore indicated, legislation for
the sexual psychopath will not find Mr. Z's solution—that lies with a
sound judiciary who are at once watclidogs of the law and good counsel.
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